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TCORRUELLA, Chi ef Judge. Appellants are cl ass representatives
of all persons who purchased stock in M crion Corporation ("Mcrion")
bet ween April 26 and June 24, 1996. They all ege that defendants
M crion, N chol as Econonou, Robert McMenani n and Davi d Hunter?! were
responsi bl e for statenents or onissions inviolationof 8§ 10(b) and
20(a) of the Securities Exchange Act of 1934, 15 U. S.C. 88 78j(b) and
78t (a), andinviolation of Securities and Exchange Conmi ssi on Rul e
10b-5, 17 C. F. R § 240.10b-5. The district court found that there was
no genui ne di spute of materi al fact as to whet her the statenents in
guestion were m sl eadi ng or fraudul ent, and granted summary j udgnment to

defendants. Geffon v. Mcrion Gorp., 76 F. Supp. 2d 134, 148 (D. Mass.

1999). This appeal foll owed. For the reasons expl ai ned herein, we
affirmthe grant of summary judgnment, al beit based on different
reasoni ng than that used by the district court, nanely that appel | ants
adduced i nsufficient evidence of defendants' scienter.
BACKGROUND
The di strict court presented the factual background at | ength
inits grant of summary judgnent. 1d. at 136-140. To the extent

necessary, we revisit it here. The relevant facts are undi sputed.

A. The Agreenent Between Mcrion and Read-Rite

1 Econonou was t he Presi dent and Chi ef Executive Oficer of Mcrion,
McMenam n was Vice Presi dent of Sales, and Hunter was the Chief
Fi nancial O ficer during the period at issue.

- 3-



M crion desi gns and manuf acturers focused-i on- beam( Fl B)
systens. Prior to 1996, Mcriontypically sold FIBsystens in snall
bat ches of one to two machi nes per custoner. Inearly 1996, Mcrion
negoti ated a l arge-scal e sal e of FIBsystens to Read-Rite Corporation
("Read-Rite"). Under the terns of an Equi pnment Purchase Agr eenent
dat ed February 9, 1996 (the "Agreenent"), 2 Read-Ri te ordered twenty-five
FI B systens t o be del i vered bet ween March 31 and Sept enber 30, 1996.
Mcrion also agreed to sell upto fifty additional units upon the
i ssuance of "written rel eases” fromRead-R te.® Read-Rite retainedthe
ability to "cancel inwhole or part any purchase order” withwitten
notice. Moreover, Read-Rite was i n no way obli gated to purchase any
units for which it had not issued a witten rel ease.

B. The Press Rel eases and t he Conference Cal

2 The Agreenent was not executed until March 18, 1996.

3 An attachnent to t he Agreenent provi ded the price schedul e for all
seventy-five units and a delivery schedul e for thefirst twenty-five
units.

The attachnment al so provided that:

This Agreenment shall further constitute a non-binding
"bl anket order" for an additional fifty (50) units, for a
total of seventy-five (75) units. Buyer shall have no
obl i gation, however, to purchase any of said additional
fifty (50) units except pursuant towittenrel eases of sane
i ssued to, and accepted by, Seller, which rel eases nust
precede the delivery date(s) by not |ess than six (6)
cal endar nont hs.
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On March 18, 1996, M crion issued a press rel ease (the "March
18 Rel ease") reporting that it had "conpl eted negotiation of a
mul ti pl e-systempurchase agreenent val ued at over $50 m I lion," and
t hat when conbi ned with a previ ous agreenent with t he sane cust oner,
the total order was "val ued at over $60 m | lion."4 The March 18 Rel ease
al so warned that the press release "include[d] forward | ooking
statenments . . . subject torisks and uncertainties that coul d cause
t he Conpany' s actual resultstovary materially.” It referredreaders
toa Form8-K (the "8-K") filed with the Securities and Exchange
Conmi ssi on on t he sane day. The 8-Kidentified a nunber of potenti al
risks relevant to the Agreenent, including "the exercise of
cancel lation or term nation provisions . . . , including provisions
that entitle the customer to cancel issued purchase orders or to
term nate the agreenent for conveni ence.”

On April 25, 1996, Mcrion issued a press rel ease (the
"April 25 Rel ease"”) announci ng "record revenues” for its third quarter
endi ng March 31, 1996. Inthe April 25 Rel ease, Econonou stated t hat:

[ M crion] booked an order worth over $50 mi |l | i on

for Mcrion FIB systens to be used in a new

production application. This order is an

ext ensi on of the $10 mi I li on order announced by

Mcrion in Cctober. The total order is now

val ued at over $60 m I lion, the | argest order
ever placed for FIB equipnment.

4 1f all 75 units were indeed purchased accordingto the attached price
schedule, the total price would be $65, 113, 950.
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A note attached to the release referred investors to the 8-K for
information on risks and uncertainti es associated with forward | ooki ng
statenments contai ned therein.

Al so on April 25, Econonou and Hunter hel d a conference cal |
with securities brokers and anal ysts (the "Conference Call"). During
the call, Hunter stated that Mcrion's "actual backl og" total ed $72.9
mllionas of the end of March, 1996. Econonou then had t he fol | ow ng
exchange wi th financi al anal yst Mark Fitzgeral d to expl ai n further what
M crion nmeant by "backl og":

Fitzgerald: [lI]nternms of the timng on [the
backl og], thisisall within 12 nonths, that 72
mllion, is that how you are defining your
backl og?

Econonou: That's correct.

Fitzgeral d: And when you said it was
concentratedinthefirst two quarters, are we
t al ki ng 50, 60, 90 percent of it inthefirst two
quarters of '97?

Economou: No, | didn't neanto say quite that.
| think what | said was that the significant
shi pments woul d start inthe second hal f of the
cal endar year. | woul dn't necessarily say t hat
the rest of the order or whatever is|left of the
order would be in the first six nonths of our
fiscal year. | thinkit will bealittle nore
evenly distributed than that. But it wll
certainly bewi thinthe twel ve nonths starting
from now.

During the Conference Call, Mcrion Director of Corporate Rel ati ons

Bill Monigle again referred to the 8-K, noting that "there are



i mportant factors that m ght cause [Mcrion's] performance to vary from
that projectedinthe[Conference Call and that] current cautionary

informationidentifyingthese factors [could] be foundinthe form8K. "



C. Subsequent Events

On April 26, 1996, investnent bank Hanbrecht and Qui st i ssued
a strong-buy recomendation for Mcrion stock, resulting in a $5
increaseinthe share price. AMuy 2, 1996 press rel ease, whil e not
identifying Read-Rite as M crion's nmajor custoner, noted that the
"l arge order we recently booked makes up a maj or portion of the current
backl og." The May 2 rel ease agai n war ned i nvestors of the risks t hat
t he Agreement m ght be cancelled or term nated. On June 12, 1996,
Mcrion's stock price fell sharply, apparently inresponseto a Dow
Jones report that weakness in the di sk-drive industry m ght hurt Read-
Rite and softenits demand for M cri on products. On June 21, 1996,
Read- Ri te cancel | ed sone of its firmorder (reducing the stock ordered
to 21 units) and indicatedthat it woul d not be pl aci ng orders for any
of the 50 units covered by t he "non-bi ndi ng bl anket order"” secti on of
t he Agreenent. M crion announced the cancellationin apress rel ease
dated June 24, 1996.

D. The All egedly M sl eadi ng Materi al Statenents and t he Al |l eged
Mat eri al Om ssion

Al t hough appel | ants made nunerous clains of false and
m sl eadi ng statenents by Mcrionintheir original conplaint, bythe
time of summary judgment (and for purposes of this appeal), they
pi npoi nt three particul ar statenments and one al | eged mat eri al om ssi on.

First, they clai mthat Econonou' s statenent inthe April 25 Rel ease



that M crion had "booked an order worth over $50 mi |l lion" was fal se and
m sl eadi ng because the term"book an order” refers only to orders where
t he cust omer was committed to purchasing the product ordered, i.e.,
"firm' orders. At thetime that Mcrionissued the press rel ease,
Read-Rite had only pl aced a firmorder for 28 machi nes. The remai nder
of the machi nes were covered under a "non-bi ndi ng bl anket order" under
whi ch M crion was obligatedto sell upto 75 nachi nes, but Read-Rite
was not obligated to buy any for whichit had not yet filedawitten
rel ease. Under appellants' interpretation of "book an order,” M crion
had booked an order for under $30 million, not $60 mllion.

Second, appel | ants cl ai mt hat Econonou' s i ncl usi on of the
entire Read-Rite order in "actual backl og" inthe Conference Call was
f al se and m sl eadi ng because "backl og" only i ncludes itens for which a
firmorder had been placed, and not itenms covered under the "non-
bi ndi ng bl anket order.” Under thisinterpretation, Mcrion's backl og
as of April 25, 1996 woul d have been approxi mately $40 m | i on, rat her
than the $72 million stated in the Conference Call.

Third, appell ants cl ai mt hat Econonou' s statenent that "the
rest of the order” would "certainly" be shi pped "w thintwel ve nont hs"
of the Conference Call was fal se and m sl eadi ng gi ven t hat no specific
del i very dat es had been set for itens under t he non-bi ndi ng bl anket
order, and that delivery for those itens m ght never occur absent

written purchase orders from Read-Rite.
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Finally, evenif none of these specific statenents was fal se
and m sl eadi ng, appellants clai mthat Mcrion's failure to discl ose
that Read-Rite had no obligation to purchase a mpjority of the
equi pnent cover ed by t he Agreenent was a materi al om ssion acti onabl e

under Rul e 10b-5. See, e.q., Roeder v. Al phalndus., 814 F. 2d 22, 26

(1st Cir. 1987) (citingSEC v. Tex. Gulf Sul phur Co., 401 F. 2d 833,

860-61 (2d Cir.1968)) ("When a corporation does nmake a di scl osure
there is a duty to make it conplete and accurate.").
E. The Two Summary Judgment Opi ni ons
The di strict court originally denied defendant's notion for

summary judgment. Geffon v. Mcrion GCorp., No. 96-11596- REK (D. Mass.

Sept. 24, 1998) (nmenorandumand order) [hereinafter Geffon, First

Summary Judgnment Opi nion]. The court held that there were nmultiple

pl ausi bl e i nterpretati ons of the statenents at issue, and that a
reasonable jury could find that any of the three statenents was
m sl eading in context. Seeid. at 6-8. The court al so found t hat
"genui ne di spute[s] of fact" exi sted as to whether the statenents were
material. 1d. at 9. Most notably for our purposes, the court noted
t hat the question of scienter "should ordinarily beleft tothetrier

of fact," id. at 10 (quotinglnre Apple Conputer Sec. Litig., 886 F. 2d

1109, 1113 (9th G r. 1989)), and concl uded t hat because "evi dence has
been proffered . . . that defendants knew t hat Read-Rite had not

commtteditself to purchasing the 50 machi nes fromM crion," a genui ne
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di sput e of fact existed as to the question of scienter, id. at 10-11.
Al t hough the district court refused to grant summary judgnment for
defendants, it explicitly notedthat it would "not allowthis caseto
proceedtoajurytrial until plaintiffs haveidentifiedfactual issues
for subm ssion to the jury,” and it reserved the option of
reconsideringits summary judgnent ruling shouldit not be persuaded
that a material fact was genuinely in dispute. [d. at 13.
After accepting proposed jury questions and limted
addi ti onal evidence (i mmaterial for the purposes of this appeal), the
court revisitedits summary judgnment opi nion. It determned that the
evi dence proffered by appel | ants was i nsufficient to showa genui ne
di spute of material fact. Geffon, 76 F. Supp. 2d at 148. It based
this determ nationonits conclusionthat, as a matter of | aw, the
Agreenent constituted a"firmorder” for 25 units and a "bl anket order™
for 50 units. |d. As aresult of this legal conclusion, the court
det erm ned t hat no reasonabl e jury could find Mcrion's use of the word
"order" to be false and msleading in the respect alleged by
plaintiffs, and thus no acti onabl e m srepresent ati ons had been nmade by

Mcrionor Mcrionofficers.® Tothe extent the court addressed t he

> Two of the all egedl y acti onabl e statements di d not expressly include
the term "order," although their interpretation my have been
necessarily prem sed on t he neani ng of the term"order." Because we
findthat plaintiffs fail toneet their burdenin proving scienter, we
need not address this possible inconsistency on the part of the
district court.

-11-



guestion of scienter, it notedthat its conclusionthat defendants were
entitled to sunmary judgnent was "reenforced by consideration of

G eebel v. FTP Software, Inc., 194 F. 3d 185 (1st Cir. 1999)," whi ch had

requi red hei ght ened pl eadi ng requi renents with respect to scienter
aft er passage of the Private Securities Litigation ReformAct (the

"PSLRA") .

DI SCUSSI ON
The district court's grant of sunmary j udgnent i s subject to
plenary review, with all inferences indul gedin favor of the non-noving

party. Lucia v. Prospect St. H gh Incone Portfolio, Inc., 36 F. 3d 170,

174 (1st Cir. 1994). Summary judgnent is appropriateif therecord
i ndi cat es no genui ne i ssue as to any material fact and t he noving party
isentitledtojudgnment as amatter of law. 1d. (citing Fed. R G v.
P. 56(c)). The non-novant may not rely on allegations in its
pl eadi ngs, but nust set forth specific facts indicating agenui neissue
for trial. [Id. (citing Fed. R Civ. P. 56(e)).

Inorder to prove a 10b-5claim plaintiffs nust denonstr at e:
(1) that defendants made a materially fal se or m sl eadi ng st at enent or
omttedto state a material fact necessary to nmake a st at ement not
m sl eadi ng; (2) that defendants acted with scienter; (3) that either
plaintiffs or the market relied onthe m srepresentati on or om ssi on;

and (4) resultant injury. Shawv. D gital Equip. Corp., 82 F. 3d 1194,
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1216-17 (1st Cir. 1996). For purposes of this opinion, we need only
di scuss the first factor, onwhichthe district court premsedits
opi nion, and the second factor, on which we focus our energies.
A. The Statenents at |Issue Revisited

The district court ultinmately concl uded either that the
statenents at i ssue were not m sl eading as a matter of | aw, or that no
reasonabl e jury coul d have found t hat t hey were m sl eadi ng. Appel |l ants
argue that this conclusion was in error, and that they proffered
sufficient evidenceto nake it a questionfor thetrier of fact whet her
t he statements were m sl eadi ng or not.® Inshort, appellants clai mthat
under one pl ausi ble interpretation of the statements i n questi on,
Econonou represented t hat Read-Rite was obligated to purchase all
seventy-five units. In other words, appellants suggest that a
reasonabl e jury coul d have found any of the followi ng: (i) that the
statenment that Mcrion had "booked an order™ for $60 m | |ion was fal se
or m sl eadi ng because it indi cated, wongly, that Mcrion had recei ved
a firmorder for $60 mlIlion worth of equipnent; (ii) that the

statenent that Mcrion's "backl og" was $72 mllion was fal se or

¢ It isultimately a questionfor thetrier of fact, here the jury,
whet her statenents are fal se or m sl eadi ng so as to be acti onabl e under
10b-5. See, e.q., Isquithv. MddleS. UWils., Inc., 847 F. 2d 186, 208
(5th Cir. 1988); Durning v. First Boston Corp., 815 F. 2d 1265, 1268
(9th Cir. 1987). It isuptothe court, however, to determn ne whet her
t he evidence i s such so t hat no reasonabl e jury coul d concl ude t hat
statenments are fal se and m sl eading, and, if so, to grant summary
judgnment. lsquith, 847 F.2d at 208; Durning, 815 F.2d at 1268.
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m sl eadi ng because t he t erm"backl og” only i ncl uded equi prent whi ch a
cust omer was obl i gated to buy, which only total ed approxi nately $40
mllion at the tinme of the statenent; or (iii) that Econonou's
statenment that all seventy-fiveunits would "certainly" be delivered
wi t hin t he next twel ve nont hs was fal se or m sl eadi ng because Read-Ri te
had only comm tted to purchase twenty-ei ght units. Alternatively,
appel l ants argue that the failure to disclosethat Read-Rite had no
obligationto buy forty-seven units was a materi al om ssion, viewedin
the context of the information provided in the Agreenent.

For purposes of this appeal, we assune that there were
triableissues of fact astothe falsity or m sl eadi ng nature of these
statenments. As we expl ain below, however, we affirmthe grant of
sunmary j udgnent on t he separat e ground t hat appel | ants i ntroduced

i nsufficient evidence of scienter. Burns v. State Police Ass' n of

Mass., 230 F.3d 8, 9 (1st Cir. 2000) (court of appeals may affirma
grant of summary judgnment on any ground supported by the record).
B. Scienter

Inorder toprevail ina 10b-5 action, aplaintiff nust show
t hat defendants had the requisite scienter, nanely, the"intent to

decei ve, mani pul ate, or defraud."” Ernst & Ernst v. Hochfel der, 425

U.S. 185, 193 (1976). Scienter may be establi shed by provi ng know ng

conduct on the part of defendants, SEC v. MacDonal d, 699 F. 2d 47, 50

(1st Gr. 1983), whichentails nore than nere proof that the defendants
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knowi ngly made a particul ar statenent. The plaintiff nust prove that
def endants knew (i) that the statenent was fal se or m sl eadi ng, and
(ii) that it was mrade inreferenceto anatter of material interest to
investors. . id. at 50-51 (requiring "know edge 't hat non-di scl osure

posed a ri sk of m sleadinginvestors'"); see also SECv. Wrld Radi o

M ssion, Inc., 544 F. 2d 535, 540 (1st G r. 1976) ("Intent to deceive

nmeans i ntent to say sonething. . . that is not believedto be true,
or, if strictly true, is hoped w Il be understood in an untruthful
sense. ").

Alternatively, we have indicated that in the absence of
knowi ng conduct, reckless statenents of m sl eading facts may be
actionabl e under 10b-5; however, reckl essnessinthis senseis nore
t han nere negligence. G eebel, 194 F. 3d at 198-99 (reckl essness in
t hi s context "cones cl oser to being alesser formof intent”) (quoting

Hof f man v. Estabrook & Co., 587 F. 2d 509, 515-16 (1st G r. 1978)); see

alsoid. at 198 (reckl essness neans "a hi ghly unreasonabl e om ssi on,
i nvol vi ng not nerely sinple, or even i nexcusabl e, negligence, but an
extreme departure fromthe standards of ordinary care, and which
presents a danger of m sl eadi ng buyers or sellers that is either known

to the def endant or i s so obvi ous the actor nust have been awar e of

it") (quotingSundstrand Corp. v. Sun ChemGCorp., 553 F. 2d 1033, 1045

(7th Gir. 1977)).
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In Geebel, we revisited the substantive evidentiary
requirements for aninference of scienter, albeit inthe context of the
allegations requiredto surviveanotionto dismss after the passage
of the PSLRA. W noted that this Court does not "categoriz[e] patterns
of facts as acceptabl e or unacceptabl e to prove scienter,"” but instead
"anal yze[ s] the particul ar facts all eged in each individual caseto
det erm ne whet her the al |l egations [are] sufficient to prove scienter.”
194 F. 3d at 196. At the pl eadi ng stage, an al |l egati on t hat def endants
had t he noti ve and opportunity to make fal se or m sl eadi ng st at enents
isinsufficient tosupport the "strong inference" of scienter required

after the PSLRA. [d. at 197 (citingMal donado v. Dom nquez, 137 F. 3d

1, 10n.6 (1st Cir. 1998)).7 Inother words, aplaintiff nmust all ege
sone addi ti onal m sconduct fromwhich ajury can drawa reasonabl e
i nference of intentional deception. Evidence we have found rel evant to
t he scienter issueincludes: insider tradinginconjunctionwth fal se
or m sl eadi ng statenents; a divergence betweeninternal reports and
public statenents; di scl osure of inconsistent information shortly after
t he maki ng of a fraudul ent statenment or om ssion; bribery by top
conpany officials; evidence of an ancillary | awsuit, charging fraud,

whi ch was qui ckly settled; disregard of current factual i nformation

7 Other circuits have held that notive and opportunity al one may be
sufficient to support a strong i nference of scienter, even after
passage of the PSLRA. See, e.qg., Gaurinov. Gtizens Utils. Co., 228
F.3d 154, 169-70 (2d Cir. 2000).
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acquired prior tothe statenment at i ssue; accounti ng shenani gans; and
evi dence of actions taken solely out of self-interest. 1d. at 196
(compiling First Circuit cases).

Al t hough Gr eebel dealt w th hownuch evi dence of scienter is
necessary to prevail at the pleadi ng stage, we agree with the district
court that "[t] he judicial reasoning applicabletoinposing hei ghtened
pl eadi ng requirenents is at | east as forceful, if not nore so, with
regard to proof requirenments that a trial judge must consider in
deci di ng whether to allowa notion for summary judgnent." Geffon, 76
F. Supp. 2d at 149. |f allegations of notive and opportunity are not
sufficient at the pl eadi ng stage, clearly evidence of nere noti ve and
opportunity cannot suffice agai nst a notion for sunmary j udgnment onthe
i ssue of scienter. Here, appel |l ants proffered no evi dence whi ch woul d
enabl e areasonable jury toinfer scienter. Evenif the statenents at
i ssue were material and fal se or m sl eadi ng, the evi dence does not
support a finding that defendantsknewthe statenents would materially
m sl ead t he i nvesting public.® Mreover, although appel | ants suggest
that internal Mcrion docunents defined "book an order™ and "backl og"

differently than how those terns were used in the challenged

8 To the extent appellants rely on the opinions of experts astothe
"correct" nmeani ng of the rel evant terns, such opi ni ons are i nadequat e
evi dence of scienter because they only establish (at best) that
def endants shoul d have known that they were naking m sl eading

statenments. Ml donado, 137 F.3d at 11 (citi ngG eenstone v. Canbex
Corp., 975 F.2d 22, 26 (1st Cir. 1992)).
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statements, no such docunents are in the record. Cf. Gelfer v.

Pegasystens, Inc., 96 F. Supp. 2d 10, 17-18 (D. Mass. 2000) (evi dence

of specific internal standards adopted by def endant conpany supports
i nference of scienter).

Lacki ng such i nternal docunents, appellants rely on evi dence
gl eaned from def endant Hunter's deposition testinmony. In that
testi mony, Hunter expl ained that M crion "book[ed] an order™ after it
"had recei ved a purchase order froma custoner.” He alsotestified
that it was Mcrion's practice that to place an order in backl og,
M crion had to recei ve a si gned purchase order with either a delivery
dat e or understood delivery terns. Finally, when asked whet her M cri on
"require[d] sonethinginwiting fromthe custoner that conmttedthe
cust omer to purchasi ng the product, " Hunter responded t hat "a purchase
order” was required. Based onthis testinony, appel | ants concl ude t hat
Mcrion's own definitions of rel evant term nol ogy conflictedw th the
definitions used in the press rel eases and the conference call:
according to Hunter, inorder to "book an order"” or place an order in
"backl og,"” Mcrionrequired a signed "purchase order,"” i.e., an order
t hat conmtted the custoner to purchasing the product. Read-R te had
made no such conmitment at the time of the chal |l enged st atenents, and
appel | ants have i ntroduced anpl e evi dence that M crion officers were

aware of that fact.

-18-



Al though it is possiblethat ajury, relying on Hunter's
testinony, m ght concl ude that the statenents at i ssue were m sl eadi ng,
after conducting the fact-specific analysis called for byG eebel , we
cannot agree that these statenents constitute sufficient evidence from
whichajury couldfindscienter. At nost, this evidencetends to show
(i) that one Mcrion officer may have had a different i nterpretation of
certai n purchasi ng and accounting term nol ogy than that usedinthe
chal | enged statenents, and (ii) that defendants had t he opportunity to

deceive investors. Thisis not enough. Qur cases sinply require nore

evi dence to support afinding of scienter. See G eebel, 194 F. 3d at
196.

I n addition, the evidence indicates that M crion sought to
provi de i nvestors wi t h adequat e war ni ngs of the possibility that not
all seventy-five units woul d be purchased. Inthe press rel eases and
conference call at issue, Mcrionreferred repeatedly to the risk
factor stated in the 8-K, whichwarnedthat the Read-Ri te order could

be cancelled or termnated at anytine. . Inre Polaroid Corp. Sec.

Litig., 2001 W. 311224, at *8 (D. Mass. Mar. 21, 2001) ("[A]ny
i ndi cati on of sci enter [drawn from overly optimstic
statenents . . . is of fset by the Conpany' s cautionary adm ssions.").
Per haps M crion coul d have provi ded still nore i nformation about the
specifics of its contract with Read-Rite; however, absent the type of

evi dence we have previously found probative of scienter, itsfailureto
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do so does not nean that the om ssi on was purposely deceptivein a

manner acti onabl e under Rul e 10b-5. . Capri Ootics Profit Sharing v.

Digital Equip. GCorp., 950 F.2d 5, 7-8 (1st Cir. 1991) (citingBackman

v. Polaroid Corp., 910 F.2d 10 (1st Cir. 1990)).

There is al soinsufficient evidence that defendants acted
reckl essly i n maki ng t he statenents i n question. At best, ajury m ght
find that the statements were m sl eadi ng because M crion used the terns
differently inthe challenged statenments thaninits normal practice,
at | east accordingto one corporate officer. If the statenments were
fal se and m sl eading inthis sense, Mcrion may have been negligent for
not being nore careful with | anguage that had the potential to be
m sinterpreted. But such negligence woul d not be "an extrene departure
fromt he standards of ordinary care, . . . which presents a danger of
m sl eadi ng buyers or sellers that is either known to t he def endant or
i S so obvious the actor nust have been aware of it." G eebel, 194 F. 3d

at 198 (quoting Sundstrand, 553 F.2d at 1045). Even if it was

negligent not toexplainingreater detail the nuances of potenti al
cancel | ation or term nati on, such negligence was not "so obvious"” as to
constitute the reckl essness necessary for afindingof scienter. This
isespeciallytruegiven Mcrion s filing of an 8-Kexplicitly warning
t hat cancellation or term nation of the Agreenment was a risk factor.

C. Reconsi der ati on
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Appel | ants al so argue that the district court abusedits
discretion by reconsideringits first sumrary j udgnment opi ni on despite
t he | ack of newevi dence or i nterveni ng changes inthe lawduringthe
interi mperiod. However, this Court has indicated that "interlocutory

orders. . . remainopentotrial court reconsideration.” Pérez-Ruiz

v. Crespo-Guillén, 25 F. 3d 40, 42 (1st Gr. 1994). The district court

has di scretionto reconsider previous rulings. BethlehemSteel Exp.

Corp. v. Redondo Constr. Corp., 140 F. 3d 319, 321 (1st Cir. 1998).

Gventhat thedistrict court explicitly notedthat it woul dreconsider

its first denial of sunmary judgnent, Geffon, First Summary Judgnent
Qpinion at 13, and that its decision to grant summary judgnent is
supported by the record, we find no abuse of discretioninits decision
to reconsider its previous opinion.
CONCLUSI ON
For the reasons stated herein, the grant of sunmary j udgnent

is affirnmed.
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